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EDITORIAL NOTES. 


THE LAST NUMBER Of The Political Science Quarterly contains 
some valuable articles on subjects that are interesting to lawyers, 
who take an interest (and what lawyers do not?) in political and 
social questions. 

One of these is an account by Albert Shaw of Municipal Govern- 
ment in England. It speaks especially of the franchise, the nom- 
inations and elections, the functions of councilmen, aldermen and 
mayors, the executive organization, monopolies, local service and 
the work of sanitation and public improvements. It is important 
for us to observe that while in this democratic country the present 
tendency in the way of reform is to give aut cratic power to the 
mayor, in England the mayor is only a pre iding officer plus a 
good deal of dignity, and the real executive is in the committee of 
the council. The government is more like that of the old charter 
of Newark than like that of the new one provided especially for 
Jersey City by the act of 1889. There is this advantage over 
either, however, in that the heads of departments are chosen for 
an indefinite period and from the men who have the best repu- 
tation in that kind of work in the whole country. If a chief 
of police, for example, is wanted for a town, the council will seek 
out and call a man who has served well in that office in any other 
town. 

There is much that is interesting and suggestive in the article, 
but we can only call attention to it here. We hoped to find 
more upon the operation of the general legislation upon the 
diverse local charters. It appears that the general act of 1835 
and the consolidation act of 1882 called the municipal code, 
while preserving ancient forms, have done much to make the 
government of English towns simple and regular and definite, 
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but in England the general law is not exclusive as it is with 
us, but each town has been able to obtain special provisions 
for its own needs by act of Parliament from time to time. Our 
own municipal legislation, now that special legislation is forbid- 
den, seems to be in a hopeless condition, but it is largely because 
the legislature is unable or unwilling to grasp the subject as a 
whole and to provide a general code which, while recognizing ex- 
isting differences, should lay down general rules and give power to 
all to act under these rules, and should provide simple and defin- 
ite forms to which all new corporations should, and any old ones 
might, conform. The general laws passed for particular purposes 
during the last ten years, if analyzed and classified, would furnish 
examples based in experience and out the present chaos, if there 
is the creative thought to work upon it, something like order may 
yet be brought. 


CONSPIRACY AND BOYCOTT CASES form the subject of an article 
by E. P. Cheyney. He examines and criticizes the bases of the 
various decisions of the courts as to the ground of criminality in 
conspiracy and boycotting. He says there are three general bases 
for the declaration of criminality, three prevailing ideas in the 
minds of the judges which lead to adverse decisions. These are, 
first, that the actions of the labor organizations are ‘‘in restraint of 
trade ;’’ secondly, that they are an undue interference with the 
conduct by the employer of his own business, and thirdly, that 
they exercise an unjust coercion over other individuals not mem. 
bers of the combination. After examining the cases to show that 
these are the grounds on which they are put, he endeavors to 
show that (from a social rather than a legal point of view) they 
are inadequate to justify such decisions. The conclusion is that 
the idea of ‘‘ restraint of trade’’ is in one aspect mistaken and in 
another insignificant ; that the idea ‘‘ that any action of the com- 
bined workmen looking towards a sharing in the administration of 
the business with the employer is an unlawful interference, is bas- 
ed upon a wrong conception of the relations of the two parties di- 
rectly concerned in production;’’ and as to the third basis of the de- 
cisions that the power of the confederates may subject individuals 
to an excessive control, he says that it may be acknowledged as 
valid so far as it applies to individual workmen, but that oppres- 
sion of an employer by what is called boycotting is not necessarily 
a conspiracy at all. He insists that the result of these views ‘‘and 
the result most to be desired would be to remove all offences aris- 
ing from disputes between employers and employees, from the 
domain of the common law, and to subject them to statutory 
definition and regulation.”’ 
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GRAHAM v, PENNSYLVANIA R. R. CO, 


EDWARD GRAHAM v, PENNSYLVANIA R, R. CO, 


(United States Circuit Court, District of New Jersey.) 


Contributory Negligence.—Gangway of 
Ferry Boat Gates and Chains as Notice to 
Passengers—lt is a settled rule that 
where a man brings an action against 
a company or against an individual for 
negligence for causing an injury to him, 
it is necessary for the plaintiff to show that 
he was free from fault, free from negligence 
on his part, and that he exercised a reason- 
able amount of care and caution in his own 
conduct on the occasion, otherwise he is not 
entitled to a verdict. Held, that where a 
boat is provided with two gangways for the 
use of passengers leaving it, and where a 


on shore, leave one of these side gangways 
and goes into the middle gangway pro- 
vided for the use of horses and vehicles, he 
does so at his own risk if any accident befall 
him, The company is not responsible for 
the negligence and want of care of the 
plaintiff. 

Noricre.—The double obstruction of gates 
and chain stretched across the middle gang- 
way of a ferryboat is a sufficient notice to pas- 
sengers forbidding them to go'out in that 
way, and such obstructions speak better than 
any printed notice which could be posted 
up, or any words which could be uttered by 


passenger, in his eagerness and haste to get the officers of the boat. 


On the trial of an action for damages for personal injuries, it 
was proved that the plaintiff while leaving the defendant’s ferry 
boat by the middle gangway, and before the guard chain had been 
wholly taken down, had his leg broken by the chain being thrown 
against it by the deck-hand who was in the act of letting down the 
chain. A motion to non-suit was refused, but afterwards a mo- 
tion was made to direct a verdict for the defendant. 

Mr. James B. Vredenburgh for the motion. 

Mr. William S. Gummere and Mr. Herbert W. Knight contra. 

Waters, Dis. Jupar: I have concluded to grant this motion, 
and will briefly state the reasons for doing so. 

The material facts of the case are quite clear. 


The plaintiff, at 
the time of the accident, when he received the injuries complained 
of, was a passenger on board a ferry-boat belonging to the defend- 
ant company, and had been in the habit of crossing the ferry for 


a great many years—nineteen or twenty years,—and had frequent- 
ly left the boat in the same way as he did on the day he was hurt; 
that is, by the horse gangway, instead of by one of the foot-ways 
provided for passengers. 

On the opening of this case it occurred to me that the plaintiff, 
at the time of the accident, had put himself ina place where he 
had voluntarily exposed himself to the risk of getting hurt, and 
the only reason that constrained me from granting a non-suit was 
that I thought, perhaps, the company, by its acquiesence, had per- 
mitted and encouraged passengers to leave or disembark from the 
boat in the manner the plaintiff had done, and that there might 
have been gross and inexcusable negligence on the part of the deck- 
hand who unhooked the chain and threw it aside just as the plain- 
tiff was stepping over it. Exactly how and when the chain was 
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taken down has not been satisfactorily proven. There is some 
conflict in the testimony on this point. But admitting that the 
chain was thrown off while the plaintiff was astride of it, after all 
did he not assume the risk and directly contribute by his own act 
and want of care to the accident? It will not be disputed that if 
this were so, he has no right to recover ; and where the evidence 
is so clear that if the jury should find a verdict for the plaintiff, 
the Court would be compelled, in the exercise of a sound discre- 
tion, to set the verdict aside, it will be its duty, under such cir. 
cumstances, to direct the jury to render a verdict for the defend. 
ant. 

Now, it is true, that no public notice was given—no prohibition, 
no remonstrance, no regulation of any kind, to prevent passengers 
from placing themselves in front of the chain or from stepping 
over it and going off the boat by the horse-way ; nor does it ap- 
pear that passengers were ever remonstrated with by any of the 
officers or agents of the company, but they were allowed to pass 
out there freely after the gates had been removed. But then the 
question is suggested, are not such visible and obvious objects suf- 
ficient notice to the passengers that they must not go out by that 
way, and that they must take all the risks if they do? Mr. Graham 
attempted to step over the chain before it had been unhooked, and 
either stumbled and fell, or was thrown down by the chain while 
he was astride of it, and in either case contributed to the accident 
by being in a place which he knew was appropriated for the use of 
horses and vehicles and not for passengers. 

The question isone of contributory negligence. There are two 
gangways provided by which passengers can safely leave the boat, 
and if a passenger, in his eagerness and haste to get on shore, 
leave one of these side gangways and gv into the middle gang- 
way, where he has no business to go, does he not do it at his own 
risk! Andif any accident befall him, is he not responsible for 
his own negligence and want of reasonable care? It appears to me 
to be a very clear case of contributory negligence. The precautions 
taken by the company, I think, were ample. There are the gates 
which, as | understand from the testimony, are never removed un- 
til after the boat has been fastened to the bridge. The gates are 
first opened, and then the chain is taken down. Mr. Graham was 
familiar with all these things. Every one accustomed to travel on 
that boat knew of these arrangements, that there were gangways 
provided for passengers, and that the middle gangway was only 
for horses and vehicles. It required no great degree of intelligence 
for any one to understand that while the chain was stretched across 
the middle gangway, passengers were forbidden to go out that 
way. It was, therefore, apparent, because of the double obstruc- 
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tion of the gates and chain, which speak better than any printed 
notice, or any words which could be uttered by the officers of the 
boat, that the plaintiff could not pass out that way as long as the 
chain wasup. The chain is put there for the purpose of prevent- 
ing passengers from leaving the boat by that way, and if a passen- 
ger chooses to go out over the chain he does it at his own risk. 

Therefore, if the jury, on such evidence as this, which shows a 
want of reasonable care on the part of the plaintiff, should give 
him a verdict, would it not be the duty of the Court to set it 
aside? I think so. 

There are two cases recently decided by the Supreme Court of the 
United States which very clearly state the law and practice in 
cases like this. In Goodlett v. Louisville & Nashville R. BR. Oo., 
122 U. S., the Court says: ‘* Where a case fairly depends upon the 
effect or weight of testimony, it is one for the consideration and 
determination of the jury, under proper directions as to the prin- 
ciples of law involved, and that the case should never be withdrawn 
from them unless the testimony be of such a conclusive character 
as to compel the Court, dn the exercise of a sound judicial discre- 
tion, to set aside the verdict rendered in opposition to it.’ So in 
Kane v. Northern R. RB. Co., 128 U. 8., thesame rule is repeated : 


The Cireuit Court below proceeded on the ground that contribu- 
tory negligence on the part of the plaintiff was so conclusively es- 
tablished that it would have been compelled, in the exercise of 
sound judicial discretion, to set aside any verdict returned in his 
favor. If the evidence, giving the plaintiff the benefit of every in- 
ference to be fairly drawn from it, sustained this view, then the 


direction to find for the defendant was proper.”’ 


As I have said before, it is a settled rule that where a man brings 
an action against a company, or against an individual, for neglig- 
ence for causing an injury to him, it is necessary for the plaintiff 
to show that he was free from fault, free from negligenve on his 
part, and that he exercised a reasonable amount of care and cau- 
tion in his own conduct on the occasion; otherwise he is not en- 
titled to a verdict. I suppose that rule is not questioned. 

The authorities cited by the plaintiff's counsel depend on the 
special facts of each case, and there must have been circumstances 
in each of those cases which justified the Court in deciding as it 
did. 

In the present case I can see no fair inference that may be drawn 
from the testimony that will excuse, much less justify, the plaintiff's 
conduct at the time and under all the circumstances when he met 
with the accident on the ferryboat. 

I was at first much impressed by the fact that the company had 
allowed passengers to leave the boat in the same manner as the 
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plaintiff had done. We have all witnessed the haste and rush with 
which passengers leave a ferryboat as soon as it touches the shore. 
Of course, familiarity with danger breeds contempt, and a man 
who has passed over the ferry as this plaintiff has done for many 
years in that way without an accident, comes to believe that he is 
perfectly safe in continuing to do so. But does the fact that he 
has always escaped harm before relieve him from the necessity of 
exercising due care and caution? If I am in the habit of traveling 
every day on a railroad train and habitually leave the train before 
it stops, or reaches the platform, or before the wheels cease to 
revolve, and I at last fall and receive an injury, could I recover 
damages from the railroad company for such an accident? 
Clearly not. 

The fact that passengers will persist in leaving the boat by the 
middle gangway, and may have done so for years, and every 
day in the year, does not justify the action of the plaintiff and his 
conduct on the day of the ascident. He should have gone out by 
the foot-way, or at least have waited until the chain had been re- 
moved until he undertook the risk of passing out by the middle 
of the boat. 

It was insisted he had a right to be in the middle of the boat, 
and to cross the chain as he did. I cannot take that view. He 
had no right to be there. In the crowds that go on board these 
boats, if a man chooses to rush outin the manner the plaintiff did, 
the company cannot help it beyond taking the precautions which 
they have taken to prevent it. The fact that the company has fur- 
nished two convenient and ample outlets for passengers, and that 
the horse gangway is guarded by a chain is sufficient, I think, to 
exonerate the company from liability for such accidents as the one 
which happened to the plaintiff. 

In my own opinion this is such a.clear case of contributory 
negligence on the part of the plaintiff, that he has no right to re- 
cover, and that if the case should go to the jury and a verdict be 
rendered in his favor, it would be the duty of the Court to set it 
aside. 

The jury is therefore instructed to find for the defendant. 


Norte.—Stated shortly the decision is that the plaintiff made an ass of himself in going 
among the horses, but we do not think the crowds of people who use the North River ferry 
boats daily will agree with this. They are in the same boat with the plaintiff, so to speak. 

We cannot agree with the Court that the guard chain and gates used as a safe guard 
against falling into the water are a notice to passengers not to go upon the central gang- 
way. There is no chain between the side gangways and the central gangway, only a row 
of posts several feet apart, and as a matter of fact the boats on the Hudson river, at least, 
are so full of passengers that they must fill the whole deck. Ifthe companies insist upon 
enforcing the rule of this case, they will have to furnish more boats. 
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JAMES P, ROSS., ET AL., v. THE DELAWARE L, & W. R, R. CO. 


(New Jersey Supreme Court.) 


Railroads—Crossing of a public highway— 
Statutory provisions as to the blowing of 
whistle or ringing of bell.— Warnings—Signals 
— Obstructions to view.—The statute, which is 
the only provision there is upon this sub- 
ject, makes it a penal offence for any rail- 
road train to approach a crossing of a public 
highway unless by the ringing of a bell or 
the blowing of a whistle a distance of 900 
feet from the crossing, beginning at that 
point and continuing from the time the 
blowing of the whistle or the ringing of the 
bell commences until the locomotive is across 
the public highway. 

The provision as to the ringing of the 
bell or the blowing of the whistle is subject 
to be modified by the special circumstances 
of the particular case ; and wherever it ap- 


pears from the situation of the road with 
respect to its crossing over a public high- 
way that either by means of natural or arti- 
ficial obstructions there is some unusual 
condition in the approach to that public 
highway, then the question is mostly a 
question of fact, and it is for a jury to say 
whether the company in point of fact took 
such precaution and gave such signal or 
such warnings by a flagman or otherwise as 
were necessary in the crossing of a public 
highway. 

If there are gates at a crossing which ap- 
pear to be in use, and they stand open, this 
is not an excuse for want of care in a person 
crossing but it is a fact to be considered by 
the jury in determining whether due care 
was taken. 


This was an action for damages for the destruction of the plain- 
tiffs horse and wagon by a collision with the defendant’s locomo- 
tive and train of cars at a level crossing in the city of Newark. It 


was tried before Depue, J. anda jury at the April term, 1889. The 
situation of the crossing and the circumstances of the case are 
stated in the judge’s charge, which contains also a statement of the 
law governing such cases. 





Mr. for the plaintiffs. 

Mr. Flavel McGee for the defendants. 

Depur, J.: Gentlemen of the jury, if your verdict should be for 
the plaintiffs it will be for the value of his horse, $275, the expense 
of repairing the wagon and the cost of repairing the harness, mak- 
ing, according to the evidence on the part of the plaintiffs, the sum 
of $298 with interest. * * * They showed themselves by the 
evidence to be entitled to a verdict for that amount, if at all, and 
I turn from that question to the material question in this case. 

That this injury happened, and that it happened because of a 
collision with the defendant’s train, are facts that are not disputed. 
Before I turn to the consideration of the law applicable to a sub- 
ject of this kind, I will direct your attention to the circumstances 
under which the injury happened. I do that for the reason that I 
may probably present more intelligibly the rules of law that gov- 
ern the rights of travelers on the public highway, and also the du- 
ties that the parties owe to each other respectively under circum- 
stances such as those under which this injury occurred. 

The collision was at the end of the tongue of the plaintiffs’ 
wagon. The first point of collision was not with the horse but 
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was with the end of the tongue of the plaintiffs’ wagoh. The evi- 
dence further shows that on the approach from Orange street 
through Gold street to the point of crossing, from a point in the 
neighborhood of the house occupied by Mr. Lewis, the third house 
from the end of the shed, until a person using the public highway 
passes beyond the shed, the view of the railroad track on which 
this train was coming is obstructed by the buildings on the side of 
the street. The evidence further shows that between the nearest 
point of the shed and the southern rail of the west-bound track on 
which this train was running, the distance is 26 feet and 9 1-2 
inches. The evidence further shows that the projection of the loco- 
motive of the southerly rail of the west-bound track was 2 feet and 
6 inches, leaving a space between the corner of the building and 
the portion of the locomotive at which the collision in question oc- 
curred 24 feet and 13 1-2 inches. The evidence further shows that 
a person sitting in a wagon sits about 12 feet from the end of the 
tongue. 

Another element in this case is important evidence to consider, 
and that is the rate of speed at which the train was approaching 
this crossing, and the rate of speed at which this wagon was 
approaching the crossing. 

(After discussing the testimony of a Mr. Henderson, the Judge 
continued.) He says that he went out to the front of the house, 
that when he got up to the street he looked out, and the locomo- 
tive and wagon were in collision. He also testifies that he was 
made aware of the approach of the train by hearing a whistle. The 
sergeant, who was some 600 feet below, says that he heard a 
whistle, and he says that his niece called his attention to it, and 
that just at that moment he saw the collision. 

Now, the testimony on the part of the defense is that the 
whistle was blown on that train in approaching that crossing on 
two different occasions. It was blown when the pusher left the 
train below the switches for the purpose of the signal to the switch 
tender to have the switches opened to let in the pusher, and alsu 
at a point in the neighborhood of the Roseville depot. The engi- 
neer testified that after that he did not blow the whistle again. 
So that, if that evidence be taken to be true, then Mr. Lewis was 
made aware of this train in that locality before these persons 
passed ; and if that evidence be true then this deduction can be 
made from it for the purpose that I have mentioned, of determin- 
ing the relative rate of speed of the locomotive and the wagon 
which met at the crossing. 

Proceeding from this point I now direct your attention to the 
rules of law that are applicable to a case of this kind. 

The law is entirely settled that in every case of this kind two 
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propositions are involved. In the first place it must be found 
as a question of fact and proven on the part of the plaintiffs that 
there was some negligence or want of care on the part of the de- 
fendants in the exercise of their undoubted right torun their trains. 
across a public highway. The statute, which is the only provision 
there is upon this subject, does not bear directly on a case of this 
kind, but it makes it a penal offence for any railroad train to ap- 
proach a crossing of a public highway unless_by the ringing of a bell 
or the blowing of a whistle a distance of 900 feet from the cross- 
ing, beginning at that point and continuing from the time the 
blowing of the whistle or the ringing of the bell commences until 
the locomotive is across the public highway. And in any case 
where it be shown by the evidence that that statutory duty was 
not complied with a jury would be justified in deciding that propo- 
sition adversely to the parties who are situated as the defendants 
are in this case ; and that raises the first question in the controversy. 
Under the evidence in the case the whistle was blown, but it was 
not blown in conformity of the requirements of the statute. The 
statute requires not only that the bell be rung or the whistle be 
blown for a distance of 900 feet, but it requires that it shall be con- 
tinued until the crossing is passed. The evidence on the part of 
the plaintiff, by the testimony of a number of witnesses, is that 
they failed to hearany signal given of the approach of that train ; 
not only no signal, but no noise to indicate the approach of the 
train. The evidence of the person in charge of the wagon is that 
the first information he had of the presence of the locomotive was 
when it was just on them. On the other hand we have the evi- 
dence of the engineer and the fireman. Both give affirmative proof 
that from the time the train left the Newark depot until it reached 
the crossing, and until the accident happened, that bell was being 
rung continuously in compliance with the requirements of the 
statute. If that evidence satisfies your mind that that did occur 
with regard to the running of the train, then the proposition that 
is embraced in the statute would be complied with, and under or- 
dinary circumstances it would be the duty of the court to instruct 
the jury that no negligence being shown, the defendants were en- 
titled to a verdict. But the provision I have referred to with re 
gard to the ringing of the bell or the blowing of the whistle is a 
provision that is subject to be modified by the special circumstances 
of the particular case ; and wherever it appears from the situation 
of the roud, with respect to its crossing over a public highway, 
that either by means of natural or artificial obstructions, there is 
some unusual condition in the approach to that public highway, 
then the question is mostly a question of fact, and it is for the jury 
to say whether the company in point of fact took such precautions 
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and gave such signals or such warnings, by a flagman or otherwise, 
as were necessary in the crossing of a public highway. 

The only evidence there is on that point is with regard to the ob- 
struction between Orange street and the railroad crossing on the 
right hand side. On the east side of the way, asI recall the evi- 
dence, from Orange street crossing, until a person passes beyond 
the end of that shed, the street on the east side is entirely built 
on, except one vacant lot next to Mr. Lewis’ house. I leave that 
question to your consideration, with the instruction that if you 
find that the company in running this train did exercise that de- 
gree of care which under the circumstances would be necessary in 
order to give warning to persons having occasion to cross the public 
highway, your verdict should be for the defendants. If the situa- 
tion of the ground proves that the nine hundred feet would an- 
swer the purpose, and the signal was given and continued for the 
period of nine hundred feet, that would end this case. It was for 
that purpose, gentlemen, that I desired to call your attention to 
the position of the wagon relative to the locomotive in their ap- 
proach to this point of meeting: where was this train when the 
plaintiffs’ wagon passed Mr. Lewis’ house? If they passed Mr. 
Lewis’ house when this train was down in this direction, and there 
were such intervening obstructions between that point and the end 
of the shed that the train could not be seen, that is an element to 
be considered on the question as to the proposition of negligence 
on the part of the plaintiffs. It is also a proposition that is in- 
volved in the next legal proposition I propose to discuss, and that 
is, what is familiarly called the law of contributory negligence. 
Briefly stated it is this. The principle rests upon the duty the 
law lays upon every man to care for his own safety. The practical 
application of that principle is this: Where, in a case of this kind, 
it shall appear by the clear weight of the evidence that the defend- 
ants were guilty of negligence; where it appears from the evidence 
that the plaintiffs themselves, or the persons in charge of this 
team, were themselves guilty of negligence ; and where, by the ex- 
ercise of ordinary care, they might have avoided injury from the 
negligence of defendants, there the law denies to the party any 
redress for his injury. In the first place, it is done for the reason 
that in that case the plaintiffs are to a certain extent the cause of 
their own injury, and also fora higher reason. It is founded on 
considerations of public policy of the most undoubted wisdom, 
that lays upon every man in the community the duty to care for 
himself, for his own safety and for the safety of his property, in 
approaching a railroad crossing ; in the first place, for the protec- 
tion of persons that are passengers on the train, and in the second 
place, because it is found that the application of this principle 
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tends to produce fewer accidents from collisions with railroad 
trains. If the rule were otherwise, with crossings such as we 
have in the city of Newark, people would be constantly in court 
with suits for injuries received in crossing the public streets. 

If, then, as the result of the evidence, you conclude that there 
was fault on the part of the defendants, then the next question 
arises as to whether there was a want of care on the part of the 
plaintiffs in the managing of this wagon. The principle that is 
adopted in all the cases is this: that every person, in approaching a 
railroad track, is bound to use his faculties, his eyes and his ears, for 
his own protection, and where he does not look, where he does not 
listen, and where he might have seen if he had looked, or might 
have heard if he had listened, the law lays upon him the conse- 
quences of the injuries which result under those circumstances. 
The proof would seem to be clear that this train being where it was 
at the point of time when the wagon went past this Lewis house, 
with these obstructions, with the evidence with regard to the man- 
ner in which the men slowed down from a jog trot to a walk, there 
would be no evidence of any want of care in approaching the point 
at the end ofthat shed. Now, could these persons have seen or 
heard? Did they look, and did they fail to see? That they failed 
to see is proved by the testimony of Mr. Coddington, who was the 
first witness called by the plaintiff. He testifies that about the 
time he passed that point at the end of the shed he looked towards 
the east in this direction, and there was nothing to prevent them 
from seeing the railroad track for a quarter of amile; he saw noth- 
ing. He then looked in the other direction, and saw nothing. He 
then testifies that after he looked to the west he turned his eyes to 
the east, and that moment the locomotive was on him. The testi- 
mony of the driver is that he saw nothing of the approach of the 
locomotive until the horses'were in the middle of the track, and 
then Coddington, who seems to have caught hold of the reins, 
pulled them back until he got them so far clear that the locomotive 
struck the end of the tongue. 

Now, gentlemen, if there were no other elements in this case 
than those I have mentioned, it would seem to be a clear case. 
With a gentle team, and with persons accustomed to driving, with 
none of that excitement and loss of faculties which sometimes over- 
comes persons and leads them into danger instead of into safety, 
it would seem to be a tolerably clear case of negligence that the lo- 
comotive that was in view from twenty to twenty-four feet from 
the point of danger should not have been seen ; and I now direct 
your attention to that part of this case, which is important in its 
bearing upon the question I am now considering. 

The question under which this case was sent to the Supreme 
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Court for the purpose of taking their opinion, relates to the condi- 
tion of affairs with respect to the erection of these gates on each 
side of the street. The proof in the case is that Gold street was 
made a public highway a week or two previous ; at least, that peo- 
ple had a right to use it. The evidence further is that about two 
weeks before the time of this occurrence these gates were put up. 
There is evidence (and I don’t know that it has been contradicted) 
that those gates were completed on the Saturday of the week pre- 
ceding the time when this accident occurred. The evidence fur- 
ther shows that while the gates were completed and ready for use, 
no flaghouse was brought there, and in point of fact the gates had 
never heen used. 

Now, the rule of law with regard to the maintenance of gates for 
the purpose of notifying persons at that part of the highway of the 
approach of a train is this: that it does not dispense with the ob- 
ligation of care; it does not make it, as a legal proposition, an excuse 
for a want of care. But where it appears from the evidence that 
gates have been established and are being used, or rather where 
there are indications that they are to be used, a jury, in determin- 
ing the question of contributory negligence, is authorized to take 
that question into consideration. It does not absolve a man from 
the exercise of ordinary care, but it is a consideration that a jury 
should take in view in determining the question of ordinary care. 
Everybody knows what that is. There is no necessity of stating 
what the effect of gates would be upon the care with which a per- 
son approaches a railroad crossing. 

Now, do the plaintiffs bring this case within the application of 
this question which I have mentioned? Mr. Coddington testifies 
that he to some extent relied upon the presence of these gates. 
They were there ready to be used. There was nobody in charge, 
but he testifies that he expected that if the train was approaching 
the gates would be down. The driver was not asked the question. 
He testified that he knew these gates had been placed there; he 
never saw them used ; and he also testifies that after the gates had 
been placed in that position he had seen the trains go by without 
the gates being employed for the purpose of warning travelers. 
You are to give the presence of indications by this method of 
safety to travelers such effect as in your judgment you think they 
ought to have. It should be taken in connection with the other 
evidence with regard to the speed with which trains had been run 
across this highway, and whether these gates, not being put down, 
were of such a character as in your judgment would show that 
their presence was consistent with the idea of ordinary care on the 
part of the driver. You are toconsider the two propositions that 
lie at the foundation of the case—first, negligence on the part of 





~ hUhaflCOrr TF lllOCMhlltlClUltCiC hk, COU 





THATCHER vw. RUSSELL. 241 


the defendant; and in the sccond place the element of contribu- 
tory negligence with regard to the manner in which this team was 
managed in its approach to the point of danger. 





CHARLES H. THATCHER v. CHARLES M. RUSSELL, ET AL. 
(Second District Court, Newark, N. J.) 


Streets.—Obstruction of—Permanent and 
Temporary — Necessary and Unnecessary— 
Nuisances — Contributory Negligence.—Tem- 
porarily placing on the side of a street a 
pile of lumber necessary to be used in the 
construction of a building is not an unrea- 
sonable obstruction of the street and is not 
a nuisance, even though it were done with- 
out a license. 


A child of three years old cannot be 
charged with contributory negligence. A 
child of that age playing on a pile of lum- 
ber so placed in the street, and some of it 
fell on him and broke his leg. The lum- 
ber was so carefully piled that it would not 
have fallen unless moved by force. In an 
action by this child against the builder, 
held that he was not entitled to recover. 


This suit was brought to recover two hundred dollars damages 
for an injury to the plaintiff resulting, as it is alleged, from the 
negligence of the defendants. On the return day of the summons 
Charles W. Thatcher was appointed guardian of the plaintiff, who 
is an infant. 

The defendants are carpenter builders, and as such were engaged 
in the erection of a building in this city at the time of the accident. 
The defendants placed a pile of lumber on a public street, in front 
of the building which they were erecting. It was necessary for 
the construction of the building. 

Charles H. Thatcher with other children was playing about the 
pile of lumber, when some of it fell and broke his leg. 

Mr. Samuel Kalisch for the plaintiff. 

Mr. Samuel H. Baldwin for the defendants. 

Henry, J., after stating the facts as above, said: No contribu- 
tory negligence can be imputed to the child; his tender years and 
natural instinct for play rendered him entirely incapable of reflec- 
tion or the exercise of care. Lynch v. Nurdin, 1 Q. B. 29; Daily 
v. Norwich R. R. Co., 26 Conn. 591; Burge v. Gardner, 19 Conn. 
507. Theinfant child was but three years of age at the time of the 
accident. A child of that age cannot be guilty of contributory 
negligence. Mangame v. Brooklyn R. R. Co., 38 N. Y. 455; 
North Penn R. R. Co. v. Mahoney, 57 Penn St. 142. This dis- 
poses of the question of contributory negligence. 

It is insisted on the part of the plaintiff, 1st. That the defend- 
ants did an unlawful act in placing the lumber onthestreet. 2nd. 
That the defendants placed the lumber in an improper, careless and 
unsafe manner on the street. 

A public street isa public highway. It is a public easement 
which every person has the right to use. Its primary object is for 
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the free passage of the public. Streets are created either by legis- 
lative authority, by dedication or by necessity. When created, 
any impediment to their use, that is not an act of necessity, may 
appropriately be denominated a nuisance. While the public has 
the right to use the streets freely and uninterruptedly the right to 
use them is subject to reasonable and necessary limitations. The 
repairing of a street may be an interruption of its use by the public. 

But such interruptions as are caused by the building of a sewer, 
or the delivery of merchandise are obstructions—not nuisances— 
as they are necessary and reasonable limitations to the public ease- 
ment which the public has in a public highway. 

A distinction is to be drawn between a permanent and a tempor- 
ary obstruction of a street, and the obstructing of it only occasion- 
ally when the nature of the business renders the obstruction neces- 
sary. 

No one can in the course of business use the public streets un- 
reasonably or incommode the public for an unnecessary or improper 
time, even with a license. 

A municipal corporation cannot license the doing of a thing that 
will render a highway dangerous or unfit for use, for an unreason- 
able time, Clark v. Fay, 8 Ohio St., 358. 

Private persons, however, are not held to as high a degree of 
diligence as to obstructions in highways as municipal corporations, 
Mann v. Richard, 41 Vt. 435; Alger v. Norwich, 39 Conn. 376. 

The case of Little, Administrator, v. the city of Madison, Wis- 
consin, was a case where the city authorities of Madison granted a 
license to one Lenox Carr to give an exhibition of wild animals on 
one of the public streets of that city. 

Carr, while exhibiting his animals under that license, obstructed 
one of the public streets. His animals frightened a team of horses 
passing along the same street, belonging to Little. The horses 
became unmanageable, the wife of Little was thrown from his car- 
riage and seriously injured. The Court held that the city was 
liable in damages for the injury. That decision was upon the 
principle that the exhibition of wild animals on a public street was 
a dangerous obstruction, and nota qualification of the right of 
transit. A private person as well as a municipal corporation has 
the right to obstruct a street when the obstruction is of a tempor- 
ary character, David v. Winslow, 51 Me., 297; Franklin Manufac- 
turing Co. v. Portland, 67 Me. 46; St. John v. New York 3 
Bos. 483. 

Such an encroachment of a public easement is but a limitation of 
it, Angell on Highways, Section 231. 

An obstruction to be justified must be such as results from the 
law of necessity. The necessity need not be absolute; it is enough if 
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it be reasonable, 2 Dillon on Mun. Corps. 697; Com. v. Passmore, 1 
Serg. & R 217; Rex. v. Ward, Ad. & Ellis 405. 

The erection or repairing of a building is a necessary thing ; 
therefore, the placing of building material on a public street in a 
convenient manner fora reasonable time, is a reasonable necessity 
and not an unlawful act. 

It isnot quite clear as to just: when the defendants obtained the 
license to place the lumber on the street. I deem that important. 
The ordinance can have no application as between third parties. 
Its only effect is the collection of the penalty for a violation of it. 
The obstruction complained of was a necessity, and no special li- 
cense is necessary to do a thing that the law of necessity tolerates. 
Clark v. Fay, 8 Ohio St. 358; People v. Cunningham, 1 Denio 524; 
Norristown v. Meyer, 67 Penn St. 355. 

The city can proceed against the party failing to obtain the 
license. It must be assumed that the placing of the lumber on the 
street was only temporary. There is no pretence that it remained 
there for an unreasonable time. The defendants, if liable at all, 
are liable only for some negligent act. If negligent, the negligence 
consisted in not properly placing the lumber on the sidewalk. 
The evidence as to how the lumber was placed is somewhat con- 
flicting, but the conclusion to be deduced from it is that the lum- 
Children frequently played 


ber was placed in compact piles. 
about the lumber, they were repeatedly warned by the agents of 
defendants not to go near the lumber and were driven from it a 


number of times. The defendants could not have done more. 
They could not be expected to build a wall around the lumber nor 
place a guard constantly over it. The defendants were bound 
simply to exercise reasonable care, and that, I think, they did. 
The lumber was carefully placed on the sidewalk, and it could not 
have fallen except by force, and whatever danger there was was 
created by the children. 
Judgment must be rendered for the defendants. 


[For a collection of cases on obstructions in public streets see note to Atwater v. Newark, 
7N.J. L. J. 178.—Ep.] 





FRANCIS O. HOAG v. THE ORANGE MOUNTAIN LAND CO. 
(First District Court, Newark, N. J., July, 1889.) 


Contributory Negligence.—Liability for negligence and cannot recoyer if the horse 


damages—Contact with barbed wire fence-—A 
man who leads a restive horse along a road 
within eight feet of a barbed wire fence, 
and does not hold him close but gives him 
ten feet of rope, is guilty of contributory 


Opinion by MILLER, J.: 


runs against the fence and is injured. 
Whether one who maintains a barbed wire 
fence along a highway or another’s land 
is liable for injuries occasioned by it, 


Quere. 


This is an action brought to recover 


damages for injuries to a horse occasioned by contact with a barbed 
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‘wire fence separating the land of the defendants from the public 
road. 

The horse of the plaintiff had gotten out of the stable yard and 
had been astray for two hours or more. The plaintiff and his man 
each riding a horse, had just found the horse in question, and ac- 
cording to the plaintiff's testimony, Mr. Hoag had gotten off cf his 
horse and had hold of the rope around the stray horse’s neck. His 
hold was about ten feet from the horse’s head. The horse was 
frightened by an approaching wagon, and shied, struck the barbed 
wire fence, endeavored to jump over it, got his legs through the 
-strands of the wire and fell over, and in his struggles to get free, 
as the plaintiff expressed it ‘‘wound himself right up.”’ 

The horse was injured so badly that the veterinary surgeon, who 
was summoned immediately, decided that he could not recover, 
-and he was killed. 

This case is not entirely free from the question of contributory 
negligence; if it were, it would raise the bold question whether the 
erection and maintenance of a barbed wire fence along a public 
highway were negligence plain and simple and rendered the owner 
thereof liable for damages occasioned by contact therewith. Such 
a question can only be decided when it is raised, and according to 
the facts of the particular case, I can conceive of a state of facts 
where the law would hold the owner of the fence liable. 

A careful examination of the precedents of most of our states 
does not reveal a single case where this question is decided ; but in 
the nature of things, owing to the immense quantity of barbed wire 
now in use, the question will soon come up and be decided. 

In the case now before this court the plaintiffs own acts contrib- 
uted to the accident, and he cannot recover. ° 

Contributory negligence, according to Horace Smith on Neglig- 
ence, page 226, ‘‘is that sort of negligence on the part of a plain- 
tiff which is the proximate and not the remote cause of the in- 
jury, the words ‘proximate cause’ in the above definition must 
be taken to mean such a cause that its effect could not have been 
counteracted or avoided by the ordinary care of the defendant. 

‘‘Thus if the defendant could not by ordinary care avoid the 
plaintiff's negligence, the plaintiff's negligence is the proximate 
cause of the injury. 

‘*The above definition may, therefore, be expanded by saying 
that contributory negligence in law is that sort of negligence which, 
being a cause of injury, is of such a character that the defendant 
could not avoid the effects of it.’’ 

Almost the same wording is used in Wharton on Negligence and 
other works devoted to the discussion of the subject of negligence. 

The above definition of contributory negligence is practically the 
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same as the courts of this state have repeatedly passed upon and 
upheld. It has been held in this state that a plaintiff suing for an 
injury caused by the negligence of the defendant will not be en- 
titled to recover, if his own negligence contributed to the injury in 
such a way that if he had been guilty of no negligence he would 
have received no injury. In such case the law does not require of 
the plaintiff the greatest possible caution; the caution required is 
the ordinary care which a prudent person would take under such 
circumstances. Ashmore v. Penn. Steam Transportation Co., 28 
N. J. L. (4 Dutcher) 180, and cases there cited. 

If the defendant was guilty of no negligence, or being guilty of 
it, the plaintiff was also guilty of negligence which in any degree 
contributed to the injury complained of, the defendant is not liable 
for any damage sustained. 

The case of Michael Lalby v. Hoboken Land & Improvement 
Co., in the Court of Errors, 48 N. J. L. (19 Vroom) 604, is similar 
to this case in the application of the rule of contributory negli- 
gence. The plaintiff in that case left his horseand wagon standing 
in the ferry house of the defendant company, and the horse became 
frightened and went down the bridge into the river and was 
drowned. 

The owners of the ferry in the case referred to made and main- 
tained the dangerous place, namely an unprotected roadway, open- 
ing into the river. The plaintiff Lalby, by the exercise of ordinary 
care by remaining in the wagon or holding the horse’s head, could 
in all probability have prevented his horse going down the road- 
way into the river. The court held the plaintiff could not recover. 

Turn now to the present case. For the sake of argument we will 
admit that the barbed wire fence was a danger erected and main- 
tained by the defendant, just as the open roadway to the water was 
in the case referred to. The plaintiff, in this case, undertakes to 
lead his horse just caught by him along a wagon track within eight 
feet of the defendant’s fence ; he does not take his horse by the 
head, or even take a short hold of the rope around his neck, but 
according to his own testimony his hold on the rope was ten feet 
from the horse’s head ; this allowed the horse a great deal more 
freedom than there was any necessity for or was prudent, consid- 
ering the fact that the horse had escaped from the stable yard that 
morning and had been running over the mountains for two hours, 
more or less, before being found by his owner, and was in all prob- 
ability excited and restive, there being some testimony to the ef- 
fect that attempts had been made to catch the horse, resulting 
only in his running the harder. 

If the plaintiff had taken a short hold of the horse or had passed 


16 
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the lariat around the under jaw of the horse, keeping hold close to 
the head, this accident would not have occurred. 

It is no argument to say that if the fence had not been there, the 
accident would not have occurred. As well might the owner of the 
horse which ran off the ferry bridge say if the bridge had not been 
there, no accident would have happened. 

I am of the opinion that under our decisions the plaintiff was 
clearly guilty of contributory negligence in the way he handled his 
horse after he had caught him, and that he cannot recover in this 
case. 

This being a case where the negligence of the plaintiff is clearly 
established, it becomes a question of law for the courtand nota 
question of fact for the court sitting instead of a jury. The deci- 
sion is the plaintiff must be non-suited. 


Nore.—The liability of the owner of land for damages caused by a barbed wire fence 
maintained by him was considered by Mr. Justice Magie at the Somerset Circuit in the 
December Term, 1886. The case was Polak v. Hudson, and the judge’s charge to the jury 
is reported in 10 N. J. Law Journal 43. He told the jury that “the owner of a farm in 
performing his duty to erect a fence must do it with reference to the use of the adjoining 
land, and if that use be in the way of pasturage for cattle or horses, it must be with 
reference to the habits of such animals, the habits of such animals in their playfulness, in 
their disposition to stray, and even in their disposition to break through, and no owner has 
a right in erecting such barrier to incorporate in it that which in view of the natural 
habits and dispositions of such animals, as would naturally be kept on the adjoining lands, 
would be dangerous and likely to produce injury.” A few remarks on the subject may be 
found in an editorial note in 10 N. J. Law 130, where a reference is made to a discussion by 
the Harvard law students of the legal principle upon which the liability might rest. They 
refer to the cases classified by Frederick Pollock as “cases where the actor is liable re- 
gardless of intention or negligence,” because he is using a thing so dangerous that he must 
at his peril keep it from doing harm ; as, for example, a poisonous yew tree, Crowhurst v. 
Amersham Burial Board, 4 Ex. Div. 5; a filthy drain, Ball v. Nye, 99 Mass. 582 ; a reser- 
voir of water, Fletcher v. Rylands, L. R., 3 H. L. 330, and a rusty wire-cable fence, Forth 
v. Bowling Iron Co., 3 C. P. Div. 254. See 1 Harv. Law. Rev. 40.—Ep. 





NELSON v. THE VAN GAZELLE VALVE MANUFACTURING CO. 
(Court of Chancery of New Jersey.) 


Justices Court—Levy Under Execution—Bailee to Sheriff or 
Constable. 

The facts in this case were as follows: After the defendant com- 
pany had become insolvent, but before a receiver had been ap- 
pointed and the decree of insolvency was filed, judgments were 
recovered in a justice’s court against the insolvent corporation, and 
a constable, having in his hands an execution against the goods 
and chattels of the company, went to the factory of the defendant 
and attempted to make a levy upon the goods of the defendant. 
He found the place locked up, but without attempting to force an 
entrance the constable looked through a broken glass and made an 
incomplete inventory of the goods in the factory. 

Pitney, V. C., held that this attempt to make a levy was a 
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failure, and that it did not create a lien upon the goods as against 
the official receiver of this court. In the absence of a voluntary 
acceptance by a defendant in execution of the position of bailee to 
the sheriff or constable holding the writ against the goods proposed 
to be levied upon, there can be no valid levy, unless the officer 
shall take actual possession of the goods or assert such dominion 
over them as will make him a trespasser in the absence of the 
writ. 

A writ of execution from a justice’s court does not bind the 
goods of the defendant until an actual or constructive levy be 


made. 


the goods. 


A bare inventory, without a levy, is insufficient to bind 





MILO D. GOULD v. ANDERSON BOURGEOIS. 


(New Jersey Supreme Court, June Term, 1889.) 


Consideration. — Failure of — Contract 
Ultra Vires—Delivery of Contract—Express 
and Implied Warranty of Title—Fraud, Sale 
and Assignment.—1. As a general rule upon 
the sale of personal property the act of sell- 
ing is an affirmation by the vendor that he 
is the owner and is, therefore, an implied 
warranty of title. 

2. But where the facts and circumstances 
connected with the transaction show that 
the purpose of the sale, as it was understood 
by the parties at the time, was not to con- 
vey an absolute and indefeasible title but 
only to transfer the title or interest the 
vendor had in the property, no warranty of 
title will be implied. 

8. In these two propositions there is no 
distincton between a sale by a vendor who 
is in possession and a sale where the prop- 
erty is in the possession of a third person. 
The fact that the vendor is in or out of 
possession is only a circumstance of more or 
less weight, according to the nature and 
circumstances of the particular transaction. 

4. The city of H. proposed to build a 
breakwater. The defendant applied for a 
contract to do the work. Members of the 
City Council informed him that the con- 
tract had already been given to G and D, 
and that if the defendant would make satis- 
factory arrangements with G and D, the 
city would give him the contract. The de- 
fendant thereupon made a contract with G 


On rule to show cause. 


and D whereby for a consideration G and 
D. assigned to the defendant “all our right 
title and interest in a certain contract en- 
tered into by the authorities of the city of 
H. and ourselves to build a certain break- 
water ordered built by a resolution passed 
April 14, 1887.” The city subsequently, on 
the advice of counsel that it had no power 
to build a breakwater, refused to ratify the 
arrangement of the defendant with G and 
D and abandoned the project of construct- 
ing the work. 

In an action on a note given by the de- 
fendant as part of the consideration of the 
assignment, Held : 

(1) That there was no implied warranty 
by G and D of the validity of their con- 
tract with the city ; 

(2) That the transaction was the pur- 
chase of G and D’s interest in the con- 
tract to consummate an arrangement where- 
by those parties were to be got out of the 
way that the city might give the defend- 
ant a contract, and that the defendant hav- 
ing obtained by the assignment all he bar- 
gained for, there was no failure of consid- 
eration; and 

(3) That there being no fraud either in 
representation or concealment on the part 
of Gand D, the defendant had no defense 
to the note although in fact the contract of 
the city with G and D was wlra vires, and 
was for that reason repudiated by the city. 





248 THE NEW JERSEY LAW JOURNAL. 


Messrs. Leaming & Black for the rule. 

Mr. D. J. Pancoast, contra. 

Argued before the Chief Justice and Justices Depue, Van Syckel 
and Knapp. 

The opinion of the court was delivered by 

Depur, J.: This suit was upon a promissory note made by the 
defendant. The defense was the want or failure of consideration. 

The city council of Holly Beach city proposed to build a break- 
water. The defendant was an applicant for a contract to do the 
work, and prepared and sent to the city council an agreement with 
the city to that effect. Members of the city council sent word to 
the defendant that the city had already entered into a contract for 
the building of the breakwater with Gould & Downs; that these 
parties could not fulfill their contract, and if the defendant would 
make a satisfactory arrangement with Gould & Downs the city 
would give him the contract. The parties thereupon entered into 
negotiation, the conclusion of which was a contract in writing and 
under seal, whereby Gould & Downs, for the consideration of a 
note for $375 and $500 in city bonds, assigned to the defendant 
‘*all our right, title and interest in a certain contract entered into 
by the authorities of Holly Beach city and ourselves to build a 
certain breakwater ordered built by a resolution passed April 14, 
1887.’ Subsequently the city council, having obtained the opin- 
ion of counsel that the city had no power to build the breakwater, 
refused to ratify the arrangement of the defendant with Gould & 
Downs, and abandoned the project of constructing the work. 

The note sued on was given in compliance with the terms of this 
assignment. There was no proof of an express warranty by Gould 
& Downs of the validity of their contract, nor any evidence from 
which fraud, either in representation or concealment on their part, 
could he inferred. The power of the city to make the contract 
was not mooted until after these parties had concluded their ar- 
rangement, and the assignment had been made; and if the con- 
tract was invalid, its invalidity arose from the city charter, a pub- 
lic act equally within the knowledge of both parties. 

The defendant’s contention was that, inasmuch as there was a 
sale of the contract, a warranty that the contract was a valid con- 
tract was implied, and that the contract being wltra vires on the 
part of the city and void, the consideration entirely failed. If the 
proposition on which the defense was rested be sound in law the 
defense was appropriate in this suit. The doctrine of implied 
warranty of title in the sale of goods applies as well to the sale of 
a chose in action, and extends not merely to the paper on which the 
chose in action is written, but embraces also the validity of the 
right purported to be transferred. Wood v. Sheldon, 13 Vroom 421. 
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Nor is there anything in the nature of the alleged infirmity of the 
contract that would bar the defense. In the ordinary case of a 
suit on a breach of warranty of title the validity of the vendor's 
title against the adverse claimant is triable if the purchaser has, in 
fact, lost title, although the transactions which determine the ven- 
dor’s title are res inter alios acta. If the contract which was the 
subject matter of the assignment was, in fact, wltra vires, a found- 
ation was laid for this defense, the city having repudiated the con- 
tract in limine on that ground. 

The validity of the defense offered and overruled depends upon 
the fundamental proposition whether under the circumstances of 
this sale a warranty of title is implied in law. 

The theory on which a warranty of title is implied upon the sale 
of personal property is that the act of selling is an affirmation of 
title. The earlier English cases, of which Medina v. Stoughton, 1 
Salk. 210, 1 Lord Ray 593, is a type, adopted a distinction be- 
tween a sale by a vendor who was in possession and a sale where 
the chattel was in the possession of a third person—annexing a 
warranty of title to the former, and excluding it in the latter. In 
the celebrated case of Paisley v. Freeman, 3 T. R. 51, Buller, J., 
repudiated this distinction. Speaking of Medina v. Stoughton, 
this learned judge said that the distinction did not appear in the 
report of the case by Lord Raymond, and he adds: ‘If an affirma- 
tion at the time of the sale be a warranty, I cannot feel a distinc- 
tion between the vendor’s being in or out of possession. The 
thing is bought of him, and in consequence of his assertion ; and 
if there be any difference, it seems to me that the case is strongest 
against the vendor when he is out of possession, because then the 
vendee has nothing but the warranty to rely on.’’ Nevertheless 
the English courts continued to recognize the distinction with its 
incidents as adopted in Medina v. Stoughton to some extent, at 
least, so far as to annex the incident of an implied warranty of 
title ona sale by a vendor in possession. Later decisions have 
placed the whole subject of implied warranty of title on a more 
reasonable basis. Mr. Benjamin, in his Treatise on Sales, after a 
full examination and discussion of the late English cases, states 
the rule in force in England at this time in the following terms: 
A sale of personal chattels implies an affirmation by the vendor 
that the chattel is his, and therefore he warrants the title, unless it 
be shown by the facts and circumstances of the sale that the ven- 
dor did not intend to assert ownership, but only to transfer such in- 
terest as he might have in the chattel sold. 2 Benj. on Sales (Cor- 
bin’s Ed.,) §$945 to 961. In this country the distinction 
between sales where the vendor is in possession and where 
he is out of possession, with respect to implied warranty 
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of title, has betn generally recognized; but the tendency of 
later decisions is against the recognition of such a distinction 
and favorable to the modern English rule, 2 Benj. on Sales (Cor- 
bin’s Ed.,) §962, note 21; Biddle on Warranties, §§246-247. The 
American editor of the ninth edition of Smith’s Leading Cases, in 
the note to Chandelor v. Lopus, after citing the cases in this country 
which have held that the rule of caveat emptor applies to sales 
where the vendor is out of possession, remarks that in most of them 
what was said on that point was obiter dicta, and observes, ‘* that 
there seems no reason why, in every case where the vendor pur- 
ports to sell an absolute and perfect title, he should not be held to 
warrant it,’’ 1 Sm. Lead. Cas. (Edson’s Ed.) 344. 

In Wood v. Sheldon, swpra, Chief Justice Beasley, in delivering 
the opinion of the court, adopted in terms the rule stated by Mr. 
Benjamin, and made it the foundation of decision. The precise 
question now under discussion did not then arise. In EHichholz v. 
Bannister, 17 C. B., N. S., 708-721, Erle, C. J., said: ‘‘ I consider 
it to be clear upon the ancient authorities that if the vendor of a 
chattel by word or conduct gives the purchaser to understand that 
he is the owner, that tacit representation forms part of the 
contract, and that if he is not the owner, his contract it 
broken. . . . . In almost all the transactions of sale in 
common life, the seller by the very act of selling holds out to the 
buyer that he is the owner of the article he offers for sale.’ In 
that case it was held that on the sale of goods in an open shop or 
+ warehouse in the ordinary course of business a warranty of title 
was implied. But there is a line of English cases holding that, 
where the facts and circumstances show that the purpose of the 
sale, as it must have been understood by the parties at the time, 
was not to convey an absolute and indefeasible title, but only to 
transfer the title or interest of the vendor, no warranty of title will 
be implied. In this proposition the fact that the vendor is in or 
out of possession is only a circumstance of more or less weight 
according to the nature and circumstances of the particular trans- 
action. Thus in Morley v. Attenborough, 3 Exch. 500, the holding 
was that on a sale by a pawnbroker at public auction of goods 
pledged to him in the way of business, there was no implied war- 
ranty of absolute title, the undertaking of the vendor being only 
that the subject of the sale was a pledge, and irredeemable by the 
pledgor. In Chapman v. Speller, 14 Q. B, 621, the defendant 
bought goods at a sheriff’s sale for eighteen pounds. The plain- 
tiff, who was present at the sheriff’s sale, bought of the defendant 
his bargain for twenty-three pounds. The plaintiff was after- 
wards forced to give up the goods to the real owner. He 
then sued the defendant, alleging a warranty of title. The court 





vrTvweoerF™’ @ ee PP « 


\ 


GOULD v BOURGEOIS. 251 


held that there was no implied warranty of title nor failure of con- 
sideration ; that the plaintiff paid the defendant, not for the goods, 
but for the right, title and interest the latter had acquired by his 
purchase, and that this consideration had not failed. In Bagueley 
v. Hawley, L. R., 2 C. P. 625, a like decision was made, where the 
defendant resold to the plaintiff a boiler the former had bought at 
a sale under a distress for poor rates, the plaintiff having knowl- 
edge at the time of his purchase that the defendant had bought it 
at such sale. In Hall v. Condon, 2 C. B., N. 8. 21, the plaintiff, 
by an agreement in writing by which, after reciting that he had in- 
vented a method of preventing boiler explosions, and had obtained 
a patent therefor within the United Kingdom, transferred to the 
defendant ‘‘ the one-half of the English patent’’ for a considera- 
tion to be paid ; in a suit to recover the consideration the defen- 
dant pleaded that the invention was wholly worthless, and of no 
public utility or advantage whatever, and that the plaintiff was 
not the true and first inventor thereof. On demurrer the plea was 
held bad, for that in the absence of any allegation of fraud it must 
be assumed that the plaintiff was an inventor, and there was no 
warranty, express or implied, either that he was the true and first 
inventor within the statute of James, or that the invention was 
useful or new; but that the contract was for the sale of the pat- 
ent such as it was, each party having equal means of ascertaining 
its value, and each acting on his own judgment. A like decision 
was made in Smith v. Neale, 2 C. B. N. 8. 67. 

Chief Justice Erle, in his opinion in Eichholz v. Bannister des- 
cribes Morley v. Attenborough, Chapman v. Speller and Hall v. 
Condon as belonging to the class of cases where the conduct of the 
seller expresses, at the time of the contract, that he merely con- 
tracts to sell such title as he himself has in the thing. The opinion 
is valuable in that, while it rescues the common law rule of implied 
warranty of title from the assaults of distinguished judges, who 
held that caveat emptor applied to sales in all cases, and that in 
the absence of express warranty or fraud the purchaser was remedi- 
less, it also placed the rule under the just limitation that it should 
not apply where the circumstances showed that the sale purported 
to be only a transfer of the vendor’s title. Expressions such as 
‘‘if a man sells goods as his own and the title is deficient he is 
liable to make good the loss’’ (2 Black. Comm. 451), or ‘‘if he sells 
as his own and not as the agent of another and for a fair price, he 
is understood to warrant the title’ (2 Kent 473) as a statement of the 
principle on which the doctrine of implied warranty of title rests, 
is not inconsistent with the principle adopted by Chief Justice 
Erle. Stating the principle in the negative form adopted in Mor- 
ley v. Attenborough that there is no undertaking by the vendor for 
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title unless there be an express warranty of title or an equivalent 
to it by declaration or conduct, affects only the order of proof. It 
was conceded in that case that the pawnbroker selling his goods 
undertook that they had been pledged and were irredeemable by 
the pledgor and if it be assumed, as I think it must be, that the act 
of selling amounts to an affirmation of title of some sort, but that 
its force and effect may be explained, qualified or entirely over- 
come by the facts and circumstances connected with the transac- 
tion, the difference between Morley v. Attenborough and Eichholz 
v. Bannister will rarely be of any practical importance. 

The limitation above mentioned upon the doctrine that the act 
of selling is an affirmation of title has been adopted in this State. 
In Bogert v. Chrystie, 4 Zab. 57-60, this court held that the general 
rule that the vendor of goods having possession and selling them 
as his own is bound in law to warrant the title to the vendee, did 
not apply where the vendor sells with notice of an outstanding in. 
terest in a third party and subject to that interest. In Hoagland 
v. Hall, 9 Vroom 351, the vendor agreed in writing to assign a 
lease he held upon certain premises, and to sell and transfer goods 
and chattels mentioned in a schedule. The premises were a licensed 
inn and tavern, and in the schedule of the articles sold were 
enumerated, ‘‘ the licenses of the house.’’ The law under which 
the license was granted prohibited the transfer of a license, and in 
the purchaser’s hands it would be void and valueless. The court 
held that that circumstance did not justify the purchaser in with- 
drawing from his contract; that there was no warranty by the 
vendor that the license when assigned would be of any value to 
the purchaser, and that the latter, having obtained by the assign- 
ment what he had bargained for, could not annul his contract 
unless he showed fraud or misrepresentation with respect to the 
subject matter of the contract. 

In National Bank of Northampton v. Mass. Loan & Trust Co., 
122 Mass. 330, the defendant had a contract with B., pledging to 
him certain tobacco, in which it was recited that the tobacco was 
B’s own property and free from all incumbrances, and made an 
assignment to the plaintiff, ‘‘of all his right, title and interest in 
and under the contract, with all the property therein mentioned.”’ 
The tobacco was then in the defendant’s possession, and was deliv- 
ered by him to the plaintiff. Afterwards a third person demanded 
and recovered of the plaintiff part of the tobacco as his property, 
which had been pledged to the defendant without right. The 
plaintiff then sued the defendant on an alleged implied warranty 
of title. The court ruled adversely to the plaintiff’s claim. In 
the opinion, the court said that the written assignment did not pur- 
port to be a sale of the goods, but of all the defendant’s right 
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under the contract, and its obvious purpose was to substitute the 
plaintiff in the place of the original pledgee, and that the fact that 
at the time of the transfer to the plaintiff the goods were in the 
actual possession of the defendant did not vary the case. — 

In the case in hand the circumstances connected with the assign- 
ment, independent of the words ‘‘all our right, title and interest,’’ 
etc., contained in it, preclude the implication of a warranty of the 
validity of the contract. Taken in connection with the words of 
the assignment the intention of the parties is free from doubt. 

The contention that the plaintiff was in fault, in that he made 
no delivery of the contract to the defendant, is without substance. 
The contract was neither produced at the negotiation between the 
parties, nor was it required. The transaction was the purchase of 
Gould & Downs’ interest to consummate an arrangement whereby 
those parties were to be got rid of, that the city might give the 
defendant a contract. The defendant obtained by the assignment 
all he bargained for. 

The defense was properly overruled, and the rule to show cause 


should be discharged. 









EDITORIAL NOTES. 





McCartin v. Traphagen’s Admr., decided by the Court of Errors 
at the last term, is a very interesting discussion of the effect of the 
amendment made February 20, 1880, to the act concerning evi- 
dence. We published notes of the judges’ opinions in June, 12 N. 
J. L. J. 190. They have now appeared in the Atlantic Reporter, 
17 Atl. Rep. 809. The supplement provides: ‘‘ that in any civil 
action any party thereto may be sworn as a witness, notwithstand- 
ing any party thereto may sue or be sued in a representative 
capacity ; provided, nevertheless, that this supplement shall not 
extend so as to permit testimony to be given as to any transaction 
with or statement by the testator or intestate represented in the 
action.’’ The question was, whether if the party who sues in a 
representative capacity offers himself as a witness and does not 
testify in regard to any transaction with or statement of the 
deceased, does the adverse party thereby become a competent wit- 
ness on his own behalf for all purposes? Under the act of 1874, 
if the executor offered himself at all he made the other party a 
competent witness on all subjects. The majority of the court 
holds that the effect of the supplement of 1880 is to make the 
other party competent to testify to transactions with or statements 
of the deceased only in case the representative testifies as to such 
transactions or statements; but that if he offers himself and testi- 
fies only to other matters, the other party i. -mpetent only with 
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respect to other matters, and that under the act of 1880 either 
party may be admitted as a witness within the range prescribed by 
the act, that is, as to matters other than transactions with or state- 
ments of the testator, whether the other party is called as a wit- 
ness or not. The opinion of the court was read by Judge Van 
Syckel. Judges Magie and Dixon dissented. Judge Magie in- 
sisted that the purpose of the act of 1880 was to cure certain 
defects in the old law, and that the effect of it was to repeal the 
fourth section of the act of 1874, and makes a general rule on the 
subject of the admission of parties, limited only by the proviso, 
which he thought was to be applied to the rule, not merely to the 
supplement itself. He agrees with Vice Chancellor Van Fleet who 
said in the court below (16 Stew. 323) that under the act of 1880 
‘the right of the representative party to testify no longer depends 
upon the will of the other party. He has a right now to speak 
within a certain range whether the representative party speaks or 
not.’’ He is a witness with a full capacity to testify on every issue 
involved in the suit, except that he cannot give testimony as to any 
transaction with or statement of any testator or intestate in that 
particular action. 

Judge Dixon also read a dissenting opinion. He thought the 
proviso of the act of 1880 applied only to cases in which the right 
to testify was derived from that act, and his conclusion was that if 
the party in a representative capacity is called in his own behalf 
and admitted, then the opposite party becomes competent to testify 
generally ; but if he is not so called the other parties are com- 
petent to testify only to the extent indicated by the proviso of the 
act of 1880. 

The opinions of the Chief Justice and Judge Read, expressed 
orally, were printed in our report in June, 12 N. J. L. J. 190-191. 





ANOTHER recent decision of the Court of Errors which has settled 
a mooted question is Willison v. Salmon, 12 N. J. L. J. 190; 17 
Atl. Rep. 815; on appeal from the decision of Williams Ad. 
Mast. in Bowlby v. Willison, 11 N. J. L. J. 42. Itis held that a 
receiver appointed under proceedings supplementary to an execu- 
tion is not entitled to money coming due to the debtor under a 
contract which was not completed at the time of the appointment 
of the receiver. Judge Van Syckel said the statute did not 
operate on an inchoate right of this kind. It contemplates a 
wrongful withholding of property by the debtor, and the right to 
relief cannot arise until the debtor is at fault. He distinguished 
this case of money to come due on an unfinished contract from the 
case of an existing debt not yet payable, and the decision, there- 
fore, only applies to cases in which there is not yet a debt by rea- 
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son of the conditions of the contract not yet being fulfilled. The 
contract was almost completed, but little work remained to be 
done before the final payment would be due, but the majority of 
the court said that could not affect the legal rule. Judge Depue, 
however, dissented, and said the contract was substantially com- 
pleted, the money was all earned and the receiver was entitled to 
the defendant’s rights in it. 

This question of the right of the receiver to money not yet fully 
earned has often arisen in cases where the question also arose 
whether money to become due could be affected by a notice 
under the third section of the Mechanics’ Lien law. Both ques- 
tions arose in this case in the court below and Mr. Williams, 
following Kirtland v. Moore, 40 N. J. Eq. (13 Stew.) 106, and 
Craig v. Smith, 38 N. J. L. (8 Vr.) 549, held that a notice served 
under the third section of the Mechanics’ Lien law was unavailing 
if served before the owner was entitled under his contract to the 
money, but that the receiver did acquire the debtor’s inchoate 
rights in the money. The Court of Errors afterwards in Mayer v. 
Mutchler, 50 N. J. L. (21 Vr.) 182, and Budd v. School District, 16 
Atl. Rep. 194, referred to in 12 N. J. L. J. 33, overruled or dis- 
tinguished Kirtland v. Moore and Craig v. Smith, and held that the 
notice took effect upon the unfinished contract and compelled the 
owner to retain money enough to pay the claim out of the money 
due or tocome due. A different rule is therefore established in 
the two cases. The material man in a mechanic’s lien case can 
detain money to come due on a contract not yet performed, while 
a receiver has no rights in it unless the money is due, or is at least 
a debt payable at a future time. The difference is unfortunate in 
giving an advantage to one class of creditors over another, and we 
think that under the doctrine of this last decision it will be hard 
to maintain the distinction between debts payable at a future time 
and claims not yet payable only because a little more work is yet 
to be done or some condition precedent remains yet to be per- 
formed. The statute says, ‘‘ property belonging or due to or held 
in trust for the debtor.”’ The money is not due in the one case 
any more than the other, but in both he has a substantial and 
valuable interest in it. Suppose, for example, a building.is all 
done and it only remains to get the architect’s certificate, without 
which the money cannot be sued for; is such a claim beyond the 
reach of a judgment creditor? If so, it is easy to have the archi- 
tect hold back his certificate until the money is disposed of to the 
best advantage of the debtor. 





SPEAKING OF ARCHITECTS’ CERTIFICATES we are tempted to notice 
again and more particularly the decision of the Supreme Court of 
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New Jersey in Clusin v. Sclupper, to which we alluded in 12 N. J. 
L. J. 73. It has now appeared in 51 N. J. Law Rep. (22 Vr.) 1. 
It was a case in which the plaintiff alleged a contract providing for 
the decision of an architect, as to what was extra work, and then 
claimed $600 for work which the architect said was not extra, the 
plaintiff alleging that the architect fraudulently and wilfully with- 
held the certificate. The pleadings brought up squarely the ques- 
tion whether the fraudulent conduct of the architect without col- 
lusion on the part of the defendant made it unnecessary to produce 
the certificate agreed upon as a condition precedent to recovery. 
The rule is well settled, that when an express condition requires an 
act to be done by a stranger, the covenantee or promisee must pro- 
cure the act to be done at his peril, for if he fails it matters not if 
it is no fault of his. 2 Langd. Sel. Cas. Cont. 1074. And the only 
admitted exception to the rule requiring performance of a condi- 
tion precedent is in case of an impossibility of performance arising 
from overwhelming force or the act of the law. If the perform- 
ance were prevented by the fraud of the defendant, there, of course, 
would be a sufficient excuse for non-performance, but the question 
in this case was whether the fraud of the architect alone would 
destroy the effect of the condition. The Chief Justice giving the 
judgment of the majority of the court attacked the subject without 
gloves, and said a comprehension of the facts makes it manifest 
that the question to be decided is, can the defendant cheat the 
plaintiff by due course of law? He takes the ground, first, that 
even if the contract expressly provided that the plaintiff should be 
bound in case of the fraud of the architect, such an agreement 
might well be unlawful. Second, that the dishonesty of the archi- 
tect was obviously not within the contemplation of the parties and 
that the contract should not be construed to make his certificate a 
condition precedent in such a case, and, thirdly, that this stipu- 
lation was in effect a submission to arbitration, and that even in 
case of the submissions in the common law form, in which the 
language is most unqualified that the award shall be final and con- 
clusive, if the award is tainted with fraud the courts will set it 
aside. He examined the English cases to show that. the question 
was not yet definitely settled there, and referred to the American 
cases, tending to support his views, and relied especially on the 
rulings of Mr. Justice Bradley and Judge Nixon, in Batchelor v. 
Kirkbride, tried at Trenton, September, 1885, 9 N. J. L. J. 199, 26 
{not 27) Fed. Rep. 899. In that case Judge Bradley told the jury 
the plaintiff might recover, if the architect had fraudulently with- 
held his certificate, and Judge Nixon, in refusing a motion fora 
new trial said, that the decision of the architect was not necessa- 
rily a condition precedent, and that the contractor had agreed to 
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be bound not by their fraudulent, but only by their honest, judg- 
ment. In the present case before the Supreme Court Mr. Justice 
Magie read a vigorous dissenting opinion, insisting strongly that a 
contract should be construed by examining the terms of it rather 
than by evading the plain meaning, on the ground that if the 
parties had understood it they would not have made such a con- 
tract. He said there was no doubt the certificate of the architect 
was a condition precedent, and that the law was well settled that 
nothing would excuse the performance of such a condition except 
the act of the party himself, or in certain cases an impossibility 
arising out of vis major, referring to Doughty v. Neal, 1 Saund. 
215, Lamb’s case, 5 Rep. 23; Campbell v. French 6 T. R. 200; 2 
Langdell’s Cases on Contract, Summary, 1075 and other cases. On 


this subject he said if it be admitted that the true theory of this 


rests rather on a construction of the contract as not including per- 
formance under circumstances not contemplated by the parties 
rather than on a destruction of the obligation by a supreme and 
resistless force, this would not apply to the case of the dishonesty 
of the architect, for the parties having contemplated his action 
must have contemplated his conduct, including his ability, his 
willingness and his honesty. His conduct being expressly stipu- 
lated for, to eliminate any part of it does violence to the contract. 
It is right here, it seems to us, that the argument on this side must 
be met and the question is whether or not the dishonesty of the 
architect should be held to have been within the contemplation of 
the parties. In regard to the analogy of an award, Judge Magie 
said it could only be set aside for fraud in case it had been made a 
rule of court, in which case the court, he says, exercises an equitable 
jurisdiction. This suggests that it might be an advantage to our 
law if the law courts should apply to contracts the same equitable 
considerations which they give to the same contracts when 
embodied in rules of court. 

A reference to other cases on the fraudulent conduct of the third 
person referred to in a contract, will be found in the note to Batch- 


elor v. Kirk bride, 9 N. J. L. J. 199. 
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I'LL TELL YOU BY-AND-BY. 








LAWS OF 1889--INDEX. 





We are sorry to find that Chapter 230, “Patrick,” said a judge, “what do you 
“An act concerning public records” approved say to the charge; are you guilty or not 
May 6, 1889, is omitted from the index to guilty?” “Faith, that is difficult for your 
the laws. Will those who have the index Honor to tell, let alone myself. Wait till 
kindly amend it by noting this act under I hear the ividence.” 
the titles Clerks, County Clerks, Records, 

Courts and Minutes ? 
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INJUNCTION AGAINST AN ORGAN 
GRINDER. 


Vice-Chancellor Van Fleet recently 
granted an injunction to restrain Poncero 
Antonio, an organ-grinder, who has a 
merry-go-round at Asbury Park, from grind- 
ing his organ. The application for the in- 
junction was made by Mrs. Elizabeth Kirk, 
who keeps a boarding-house near by. 
Twelve of her boarders signed affidavits 
showing that the organ was a nuisance. It 
was ground constantly, and the principle 
tune ground out was “Marching Through 
Georgia.” Antonio did not appear, either 
in person or by representative in the 
Chancellor’s Court, and it was said he would 
pay no attention to the order of the Chan- 
cellor, in which case he will go to jail.— 
New York Tribune, July 25, 1889. 

Antonio would have done better to have 
retained counsel to read to the Court the 
pathetic verses called “Lines on Hearing 
the Organ” in Calverley’s “Fly Leaves.” 
We will quote a few of them: 


Grinder, who serenely grindest 

At my door the Hundredth Psalm, 
Till thou ultimately findest 

Pence in thine unwashen palm ; 


Grinder, jocund-hearted Grinder, 
Near whom Barbary’s nimble son, 

Poised with skill upon his hinder 
Paws, accepts the preffered bun ; 


Dearly do I love thy grinding ; 
Joy to meet thee on the road, 
Where thou prowlest threugh the blinding 
Dust with that stupendous load. 
* . « * 


Tell me by what art thou findest 
On thy feet those ancient shoon ; 

Tell me, Grinder, if thou grindest 
Always, always out of tune. 


Tell me, if at all thou mindest, 
When folks flee, as if on wings, 
From thee as at ease thou grindest ; 
Tell me fifty thousand things. 
- * * * 


’Tis not that thy mien is stately, 
’Tis not that thy tones are soft ; 
’Tis not that I care so greatly, 
For the same thing played so oft: 


But I’ve heard mankind abuse thee ; 
And, perhaps, ’tis rather strange, 

But I thought that I would choose thee 
For enconium for a change. 
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THE AMERICAN BAR ASSOCIATION 


The meeting of the American Bar Asso- 
ciation will be held at Chicago this year, on 
August 28, 29 and 30. They will be enter- 
tained by the Illinois State Bar Association 
and by the Chicago Bar Association, and 
there is no doubt that everything will be 
done to make the visit agreeable. The ven- 
erable David Dudley Field will preside. 
The President’s address will be made on 
Wednesday morning, Aug. 28, at ten o’clock. 
In the afternoon papers will be read by 
Henry B. Brown of Michigan, on Judicial 
Independence ; and by Walter B. Hill of 
Georgia, on the Federal Judicial System’ 
On Wednesday evening there will be a re- 
ception at the Union League Club. On 
Thursday morning the annual address will 
be delivered by Simeon E. Baldwin of Con- 
necticut, on “The Centenary of Modern 
Government,” and after this there will be 
Reports of Committees and Miscellaneous 
Business. On Thursday afternoon there 
will be an excursion to Pullman; on Thurs- 
day evening Report and Debate on Com- 
mercial Law and other reports. On Friday 
morning nomination of officers and miscel- 
laneous business. The meeting will close 
on Friday evening with a banquet at the 
Grand Pacific Hotel. 

Special notice of the State and local Bar 
Associations is called to the fact that each 
State Bar Association may appoint dele- 
gates not exceeding three, and if there be 
no State association any city or county bar 
association may appoint two delegates. No- 
tice must be sent to Edward Otis Hinckley, 
secretary, 215 N. Charles street, Baltimore, 
Md. 





ATTORNEYS IN THE ISLE OF 
WIGHT. 


About the year 1600 an attorney going to 
settle in the Isle of Wight was hunted out 
“with a pound of candels lyghted hanginge 
at his breeche, & belles about his legges.” 
Ata later period three attorneys having 
settled in the island were said to have 
“utterlye undon ye whole communalitie.’’ 
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ODDS AND ENDS. 


A Georgia bailiff must be credited with 
having originated a new idea. He had an 
attachment against the head of a railroad 
company, and, finding nothing else to at- 
tach, he proceeded to attach a train—liter- 
ally. When the train stopped he ran 
a trace-chain through one of the wheels of 
the engine and firmly attached it to the 
track by locking it fast. Unfortunately, 
this novel method of enforcing a claim was 
not allowed to reach its legitimate conclu- 
sion, since after half an hour the bailiff was 
convinced that he had no right to interfere 
with the progress of the United States mails. 
The incident is full of interest, however, 
from many points of view. At all events, 
it furnishes additional proof that the South 
is fairly earning the title of ‘‘ New South.” 





CONTENTS OF EXCHANGES. 


The Law Quarterly Review, July, 1889, Ste- 
vens & Sons, 120 Chancery Lane, London. 
Specific Performances and Laesio fedei, by 

the Right Hon. Lord Justice Fory; Une 

Eaole des Saiences Politigues, by Max 

Lechre ; Possession for Year and Day, by F. 

W. Maitland ; On the Rejection of Hearsay, 

by Lewis Edmunds; The Land Transfer 

Bill, by Hugh M. Humphry; The New 

Italian Criminal Code, by T. Boston Bruce ; 

A Reply on the Factors Acts, by John R. 

Adams. 

The Criminal Law Magazine and 
July, 1889, Frederick D. Linn & rina 
sey City, N. J. 

Public Indecency, by Solon D. Wilson; 
Withdrawal of Plea of Guilty, by M. W. 
Hopkins; Cases reported in full; Digest of 
Recent Criminal Cases. 

The Canadian Law Times, July, 1889, Cars- 
well & Co., Toronto, Canada. 

Equitable Execution, (concluded,) by A. 
H. Marsh; Editorial Reviews, Notes of 
decisions rendered by the Supreme Court of 
Canada, Supreme Court of Judicature Court 
of Appeal, Ontario; High Court of Justice, 
Queen’s Bench, Chancery and Common 
Pleas Decisions, and also by the Supreme 
Court, New Brunswick, and The Northwest 
Territories and The Queen’s Bench, Mani- 
toba, 


The Cape Law Journal, May, 1889, Josiah 
—— Grahamstown, Cape of Good Hope, 
Africa. 


The Theory of the Judicial Practice, Chap- 
ter X; Editorial Citations, by C. H. Van 
Eyl; Absence of Prisoners’ Evidence; A 
Kafir Law Suit; Digest of Cases in the 
Supreme Court, the High Courts of Griqua- 
land and The Orange Free States, etc. 


The Albany Law Journal, J uly, 1889, Weed, 
Parsons & Co., Albany, N, Y. 


How Corporate Existence Attacked by 
Quo Warranto, by Guy C. H. Corliss. 


The Centrul Law Journal, July, 1889, Central 
Law Journal, St. Louis, Mo. 


De Facto Corporations, by Wilber L. 
Stonex ; Missouri Law of Married Women, 
Changes made by the last Legislature, by 
Samuel P. Sparks, July 5th; Conditional 
Sales of Personal Property—Rights of par- 
ties thereto where the seller retains the title 
asa security for the purchase money, by 
Noble Smithson ; Practice in Civil Cases— 
Changes made by the last Missouri Legisla- 
ture, by Samuel P. Sparks, July 12th. 

The Weekly Law Bulletin and Ohio Law Jour- 
nal, July, 1889, The Capital Printing and 
Publishing Co., Columbus, O. 

Mechanics’ Lien, by Wm. M. Rockel, 
July 8th; Remitter of Part of Verdict, 
July 15. 

The Green Bag, July, 1886, Boston Book Co. 
Rufus Choate with portrait ; Romance of 

the Law Reports; Primitive Law in New 

England; The Balloon and Garden Sauce 

(in verse), Irving Browne; The St. Louis 

Law School, with portraits ; Causes Célébre ; 

Curiosities of Jersey Trials, etc. 

The Irish Times and Solicitors’ Journal, July 
13, Dublin. 

Expenses of Rendering Trust Account 
where Solicitor is Trustee ; Current English 


Cases. 





BOOK NOTICES. 


THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and author- 
ity subsequent to those contained in the 
American Decisions and the American 
Reports, decided in the courts of last 
resort of the several States. Selected, re- 
ported and annotated by A. C. Freeman, 
and the Associate Editors of the Ameri- 
can Decisions, Vol. VI., 1889. Bancroft- 
Whitney Company, San Francisco, Cal. 


Looking over this volume we do not see 
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much to distinguish it from the preceding 
volumes of this series. It contains many 
interesting cases, among which may be 
mentioned Bartlett v. Sparkman, 95 Mo. 
136, p. 35, Agency—Principal Bound by 
Agents’ Acts in Emergency with Note. 
Palmer v. Village of St. Albans, 60 Vt. 
427, p. 125, Negligence—with note “ where 
act of incumbent of office is to be regarded 
as an official act, and where not.” Alley v. 
Caspari, 80 Me. 234, p. 178, Jurisdiction 
over Citizens of Another State, with a very 
valuable note on the Jurisdiction of the 
Courts of our State or Country over Citizens 
of Another. Daniels v. State, 78 Georgia 
98, p. 238, Burglary, with note citing large 
number of cases on Confessions, Admission 
of Evidence, etc. Avery v. Everett, 110 N. 
Y. 317, p. 368, Attainder with note on civil 
death and the extend to which it is recog- 
nized in America. Among the cases re- 
ported together with notes added to each 
one we find the following New Jersey 
cases taken from 44 N. J. Eq.: Read v. 
Patterson, Blake v. Flatley, Campbell v. 
Roddy, Dennis v. Jones, Melick v. Pidcock 
and Brands v. DeWitt. Volume III of 
this series contains a number of cases taken 
from 43 N. J. Eq., to all of which also valu- 
able notes are added. A valuable index 
covering a large number of pages carefully 
prepared is added to each volume. We 
have made constant use of these reports for 
several months past, and do not hesitate to 
express the opinion that for the ordinary 
practitioner they are of great practical 
value. 


Lawyers’ Reports ANNOTATED, Book II. 
All current cases of general value decided 
in the United States, State and Territorial 
Courts with full annotation, by Robert 
Desty, editor, Edmund H. Smith, re- 
porter. Burdette A. Rich, editor-in-chief 
of the United States and (ieneral Digest, 
and the several reporters and judges of 
each court assistants in selection. 2 L. R. 
A. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Co., 1889. 

THE AMERICAN AND ENGLISH ENCYCLO- 


THE NEW JERSEY LAW JOURNAL. 


PEDIA OF Law, Compiled under the edi- 
torial supervision of John Houston 
Merville, late editor of the American and 
English railroad cases and the American 
and English Corportion cases, Volume 
IX. Northport, tes Island : Edward 
Thompson Company, Law Publishers, 
1889. 


A BRIeEF FOR THE TRIAL OF CRIMINAL 
Cases, by Austin Abbott, assisted by 
William C. Beecher, late Assistant Dis- 
trict Attorney of the city of New York. 
Diossy & Co., New York, 1889. 


This volume is made upon the plan of 
Mr. Abbott’s Brief for Jury Trial in Civil 
Cases. The idea is to give a short state- 
ment of the law on points one wants most 
to know about on the trial of a case and refer- 
ences to the decisions on every point. It 
begins with the right to retain counsel and 
ends only with restoration of property after 
sentence. It treats of all the points in the 
progress of a criminal trial, but it does not 
attempt to discuss any question. It gives 
you the information you want in a very few 
words, and refers to the cases stating 
strongly what has been decided. The book 
is well printed and strongly bound for fre- 
quent use in court. 

New Jersey Equity Reports, Volume 
18, part 1. John H. Stewart, Reporter 
Trenton, N. J.: The W. 8. Sharp Print- 
ing Co., 1889. 

The first part of Eighteenth Stewart con- 
tains the cases decided at the February 
term, 1889, in the Court of Chancery and 
the Prerogative Court, and the Equity and 
Probate cases in the Court of Errors and Ap- 
peals decided at the November term, 1888. 
The reporter has as usual furnished several 
useful notes citing many cases. 

New JerRsEY Law Reports, Volume 51, 

art 1. Garret D. W. Vroom, Reporter. 

Trenton, N. J.: The W. 8S. Sharp Print- 

ing Co. 

This first part of twenty-second Vroom 
contains the cases at law decided in the 
Supreme Court and in the Court of Errors 
at the November Term, 1888. We have 
spoken elsewhere of some of the cases. 





